Deferred Adjudication Exposed!

To almost 2 million Texas citizens (plus their families), the negative consequences of having to live with a criminal record associated with a deferred adjudication plea is horrific and unending.

People who took and successfully completed deferred adjudication currently face a lifetime of employment discrimination,  housing discrimination,  broken families, and an endless cycle of poverty and misery.

Being proactively "tough on crime" by overseeing those individuals who have a criminal record is the approach that the Texas state legislature and courts have taken for a number of years now.  All of this sounds good on paper,  until one begins to investigate and "drill down" into what deferred adjudication really is and what it was originally intended to do
and what it has become.

What deferred adjudication is NOT:

· DA is not a final finding of guilt

· DA is not a final conviction

What deferred adjudication is:

· A plea bargain agreement between a defendant and the state
· A  "contractual agreement" between a defendant and the state
· A court agreement between a defendant and the state in which the state will postpone or  "defer" a final finding of guilt pending the defendant's success in following all of the court's sanctions and guidelines.  If a defendant successfully completes all the court's requirements, then the case is dismissed with no final finding of guilt and no conviction imposed.

What was deferred adjudication originally intended to do?

In the words of Williamson county Prosecutor John Bradley,  stated in part:

"...Originally, deferred adjudication was meant to give first offenders an opportunity to avoid a criminal record and prove themselves worthy of avoiding a formal conviction. However, over the years since its inception, amendments to the laws have diluted those worthy intentions..."
http://64.233.179.104/search?q=cache:M5TrNyD1VjUJ:www.texasbar.com/TemplateRedirect.cfm%3Ftemplate%3D/ContentManagement/ContentDisplay.cfm%26ContentID%3D14894+prove+themselves+worthy+%22John+Bradley%22&hl=en&gl=us&ct=clnk&cd=2

In a press statement released on June 24, 2003,  Senator Royce West said, stated,  in part

"... The original intent was to give those charged with lesser crimes the opportunity to "wipe the slate clean" and make a fresh start..."

http://www.west.senate.state.tx.us/pr03.htm

Previous to serving in the capacity as an elected Texas state senator,  Mr. West was a felony prosecutor in Dallas, TX.   Mr. Bradley and Mr. West,  both of whom have served as respected prosecutors in the state of Texas,  freely admit that deferred adjudication, as it was originally written, and as it has been explained to defendants in Texas for almost 30 years to Texas defendants by their  respective attorneys,  was meant to allow deserving Texas citizens who completed all the requirements of their court sanctions the ability to not have a criminal record.  

Sadly,  this has not taken place because the state of Texas has not kept its end of the contractual agreement which it signed with each and every one of the  approximately 2 million Texas citizens who have taken, and successfully completed court ordered deferred adjudication over the past 30 years.

Part of the deferred adjudication "contractual agreement" that the state of Texas signed with the approximate 2 million Texans is stated, in part, as found in  Texas Criminal Code 42.12 Section 5(c):

    "...Except as provided by Section 12.42(g), Penal Code, 

       a dismissal and discharge under this section may not

       be deemed a conviction for the purposes of disqualifications

       or disabilities imposed by law for conviction of an offense..."

AND

Texas Criminal Code 42.12 Section 20:

   "... If the judge discharges the defendant under this section, the   

        judge may set aside the verdict or permit the defendant 

        to withdraw his plea, and shall dismiss the accusation,   

        complaint, information or indictment against the defendant, who   

        shall thereafter be released from all penalties and  

        disabilities resulting from the offense or crime of which he  

        has been convicted or to which he has pleaded guilty..."

The state then turns right around and violates the spirit as well as the letter of the law  (Texas Criminal Code 42.12) by amending the Texas Finance Code Section 156.204

subsection (d) to read:  For the purposes of Subsections (a)(6) and (c)(5), a person is considered convicted if a sentence is imposed on the person, the person receives community supervision, including deferred adjudication community supervision, or the court defers final disposition of the person's case.
The occupations code is not the only instance where the state has drafted laws which contradict the original meaning and intent of the deferred adjudications law found in 

Texas Criminal Code 42.12.  Another such instance is found in the state's concealed handgun permit laws as codified in The Government Code Section 411.1711(4).  Here, the state takes this abuse of legal distortion one step further by actually redefining the meaning of "conviction"!  What the state is actually doing here is creating an "Ex Post Facto" law to redefine certain deferred adjudications (those defined under Title 5 of the Texas Penal Code (crimes against persons) to be defined as a conviction for purposes of obtaining a concealed weapon permit.
I would remind our elected officials what Texas Criminal Code 42.12 Section 20 has to say,  stated in part,   "... shall thereafter be released from all penalties and  

disabilities resulting from the offense or crime of which he has been convicted or to which he has pleaded guilty... "
It is time for the state of Texas to remove the ambiguities from its laws so that the laws can be applied fairly and equally in all instances.  It may not be the "politically correct"

course of action for the legislature to allow people charged with certain offense classifications  (Title 5 of the Penal Code) who took deferred adjudication to have their civil rights restored, but it is the right and correct and just course of action.  In addition, the "equal protection under the law" clause found in the 14 th amendment of the US Constitution demands that the state obey its own laws and implement them fairly and equally across the legal spectrum.
The one notable exception to the rule of an offense not "being deemed a conviction" is listed in the statute itself,  Section 12.42(g) Penal Code.  If one researches what this exception to the law is, it becomes clear that the exception is referring to certain sex offenders.  This is discussed in detail under  Kellum VS. Texas Work Force Commission;   No. 05-05-00718-CV 5th Circuit Court of Appeals, Dallas, TX. March 29, 2006.  In that appellate court's ruling on Kellum,  the court found that,  excepting certain sex offenses,  a successfully completed deferred adjudication is NOT a conviction and such persons are not to suffer disqualifications or disabilities as defined by  Texas Criminal Code 42.12 Section 5(c) and reaffirmed in case law established by the Kellum ruling.

The Kellum ruling is by no means the only case law created which reaffirms that a successfully completed deferred adjudication is NOT a conviction and NOT to be treated in the same way that a conviction is treated as defined in  Texas Criminal Code 42.12 Section 5(c)
In Rodriguez v. State, 680 S.W.2d 585 (Tex. App. -- Corpus Christi 1984, no writ), the court stated that "[a] defendant whose adjudication of guilt is deferred does not have a final conviction and may not appeal unless he proceeds to a final adjudication." Rodriguez, 680 S.W.2d at 587
Likewise, in Triplett v. State, 686 S.W.2d 342, 345 (Tex. App. -- Houston [1st Dist.] 1985, writ ref'd), the court said that "[d]eferred adjudication means that a defendant has been indicted of a offense, rather than convicted."

Most recently, on March 13, 2006,  Texas Attorney General Greg Abbott stated, in part

under Attorney General opinon:  GA-0413:   "...Deferred adjudication community supervision differs from regular community supervision in that the defendant is not convicted and no sentence is imposed. Rather, the criminal proceedings are deferred without an adjudication of guilt..."

What about accusations that attorneys are lying to their clients regarding deferred adjudication,  specifically, what about allegations from clients that their criminal defense lawyers are telling them that, if they successfully complete the terms of their deferred adjudication,  that their "record will be wiped clean?

Rather than inject my own personal opinion at this time into this very controversial issue,  I will defer to what others have said on this subject.

David Finn, who is currently serving as a Dallas based criminal defense attorney, had this to say (on his website) about lawyers and what they are telling their clients about deferred adjudication:   


Some lawyers tell clients that if they complete "deferred adjudication              

            probation" they will not have "a record." This is not exactly true. There

            will be "a record" that you entered a plea to the charge and were put on

            "deferred adjudication probation"

http://www.dallascriminallawyer.com/faq_adjudicationprobation.html

Mr. Finn board certified in criminal law by the Texas Board of Legal Specialization, and he has successfully tried thousands of cases and hundreds of jury trials.  In addition, he has served as an elected criminal trial judge and has  presided over 450 criminal jury trials as a judge.

Quoting from the same press release by Senator West's office that was referenced earlier,  Senator West said:


"...defense has counseled clients for years that in accepting and completing a   

            deferred judgement, their misdeeds would not create a permanent criminal  

            record..."
http://www.senate.state.tx.us/75r/Senate/Members/Dist23/pr03/p062403a.htm

In other words,  Senator Royce West,  himself an accomplished felony prosecutor,  and now David Finn,  a former criminal trial judge and now criminal defense lawyer,  are both on record for publicly disclosing that criminal defense lawyers routinely deceive and lie to their clients about having a clean record IF the clients successfully complete their deferred adjudication!

And finally,  let us examine what the state legislature had to say during the 79th regular session on the subject of defendants being promised, in court,  that they "will suffer no
consequences if they successfully complete their deferred adjudication":

"...When in court, defendants are often told that if they accept deferred adjudication, they will suffer no consequences once the time period for deferral has run its course.  However, this has proven to be incorrect when they apply for a concealed handgun license..."
Reference:    http://www.capitol.state.tx.us/cgi-bin/tlo/textframe.cmd?LEG=79&SESS=R&CHAMBER=H&BILLTYPE=B&BILLSUFFIX=01831&VERSION=2&TYPE=A

What More Needs To Be Said?

Prestigious Texas prosecutor John Bradley states that deferred adjudication was originally intended to allow first time offenders to have a clean criminal record after

successfully completing their deferred adjudication.

We have chronologically established Texas state case law,  spread out over a period of years, which consistently rules in determining that a successfully completed deferred adjudication is NOT a conviction and is not to be treated as such;  thereby upholding the plain language of  Texas Criminal Code 42.12

And now, even more revealing,  we have a former felony prosecutor,  a former trial judge,  and even the Texas state legislature  going on public record to reveal that criminal defense lawyers openly and routinely lie to their clients about the long term criminal record implications of taking deferred adjudication.

And yet...nothing has been done, in the form of criminal law expunction reform and within the legal profession itself to correct all of these horrific mistakes.

Can anyone besides myself see that something is terribly wrong with this picture?

For more information,  please visit the TAJLR organization's website located a:

www.tajlr.com

