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Statement of the Case





	Petitioner appeals Respondent’s decision to deny her application for a teaching certificate.  Respondent contends Petitioner’s court-ordered deferred adjudication for the Class A misdemeanor offense of assault directly relates to the duties and responsibilities of the teaching profession.  Specifically, Respondent contends Petitioner’s criminal conduct is evidence that she lacks good moral character and is unworthy to instruct the youth of the State of Texas.


	A hearing on the merits was held before Lorraine J. Yancey, the Administrative Law Judge appointed by the State Commissioner of Education.  Petitioner was represented by Travis B. Bryan III, Attorney at Law, Bryan, Texas.  Respondent was represented by Duncan Fox, Attorney at Law, Austin, Texas.


	The basis for Respondent’s disqualification of Petitioner’s application for certification as a teacher was Petitioner’s unlawful conduct at Dixie Chicken the night of January 16, 1993.  Petitioner was publicly intoxicated, disorderly, and hit or kicked a police officer.  Petitioner has shown remorse for her poor judgment and paid her debt to society by complying with the terms of a deferred adjudication.  Upon a review of Article 6252-13c and the record, I find Petitioner is not a threat to the safety and welfare of students and is worthy to instruct the youth of this state.  Accordingly, it is recommended that Petitioner’s appeal be granted.  Upon presentation of proof of Petitioner’s discharge from deferred adjudication by the judge of the 85th Judicial District Court of Brazos County, the Administrative Law Judge issued a Proposal for Decision on July 11, 1995, recommending that Petitioner’s appeal be granted and a Texas Teacher Certificate be issued.  No exceptions were filed.





Findings of Fact


	After due consideration of the evidence and matters officially noticed, in my capacity as State Commissioner of Education, I make the following Findings of Fact:


	1.	Petitioner was employed as a first grade teacher by Bryan Independent School District for the 1992 - 1993 school year. 


	2.	On or about August 5, 1992, Petitioner filed an application for a Texas Teaching Certificate with Respondent, Texas Education Agency, Division of Educator Preparation and Certification.


	3.	On April 29, 1993, in the 85th Judicial District Court of Brazos County, Texas, Petitioner entered a no contest plea to the Class A misdemeanor offense of assault, agreed to serve two years deferred adjudication, perform 200 hours of community service, attend alcohol counseling, and pay a $500 fine.  In exchange for Petitioner’s plea of no contest, the District Attorney agreed to drop the third degree felony charge of Aggravated Assault On A Peace Officer. 


	4.	 By letter dated March 14, 1994, Respondent denied Petitioner’s request for certification because of Petitioner’s criminal record for the misdemeanor offense of assault.


	5.	Although a deferred adjudication is not held to be a criminal conviction, Petitioner did engage in unlawful conduct; she was publicly intoxicated, disorderly, and she hit or kicked a police officer.


	6.	On or about May 25, 1994, Petitioner received a early discharge from deferred adjudication; it was originally scheduled to terminate on or about May, 1995.


	7.	As evidence of her good moral character and professional reputation in the community, Petitioner presented letters from several teachers.  The letters stated that Petitioner was an effective teacher during the 1992-1993 school year.  They applauded her professional skills and caring attitude toward students.  


	8.	Respondent presented no evidence that Petitioner’s actions were an incident of an immoral, dishonest, deceitful character and that her status in the community as a teacher has been permanently damaged by her actions.


	9.	There is no evidence that due to the unlawful conduct Petitioner displayed on January 16, 1993, she is currently a threat to the safety and welfare of students.  


	10.	Respondent presented no evidence that Petitioner’s conduct exceeded the bounds of decency tolerated by society as would recoil on her work and injure the school district.





Discussion


	The dispositive issue is whether Petitioner’s unlawful conduct is directly related to the duties and responsibilities of the teaching profession. The basis for Respondent’s disqualification of Petitioner’s application for certification as a teacher was Petitioner’s unlawful conduct at Dixie Chicken the night of January 16, 1993.  It is undisputed that Respondent has a constitutionally permissible and substantial interest in determining whether an applicant possesses the character and general fitness for the teaching profession.  Respondent contends Petitioner’s is unworthy to teach the children of this state.� Courts have held, however, that the power of the state to regulate professions and conditions of government employment must not arbitrarily impair the right of the individual to live his or her private life apart from the job as he or she sees fit.


	As a general proposition, parents and school districts tend to expect a high standard of personal behavior from educators.  Petitioner is 26 years old.  As a result of poor judgment concerning events in her personal life, her professional employment contract with Bryan ISD was not renewed and she now has a criminal history showing court-ordered deferred adjudication for a Class A - Assault.  Article 6252-13c. Eligibility of persons with criminal backgrounds for certain occupations, professions, and licenses states, in pertinent part:


Sec. 4. (a) A licensing authority may suspend or revoke an existing valid license, disqualify a person from receiving a license, or deny to a person the opportunity to be examined for a license because of a person’s conviction of a felony or misdemeanor if the crime directly relates to the duties and responsibilities of the licensed occupation.  


(b) In determining whether a criminal conviction directly relates to an occupation, the licensing authority shall consider: 


(1) the nature and seriousness of the crime;


(2) the relationship of the crime to the purposes for requiring a license to engage in the occupation;


(3) the extent to which a license might offer an opportunity to engage in further criminal activity of the same type as that in which the person previously had been involved; and


(4) the relationship of the crime to the ability, capacity, or fitness required to perform the duties and discharge the responsibilities of the licensed occupation;


	(c) In addition to factors that may be considered under Subsection (b) of this section, the licensing authority, in determining the present fitness of a person who has been convicted of a crime, shall consider the following evidence:


	(1) the extent and nature of the person’s past criminal activity;


	(2) the age of the person at the time of the commission of the crime;


 	(3) the amount of time that has elapsed since the person’s last criminal activity;


	(4) the conduct and work activity of the person prior to and following the criminal activity;


	(5) evidence of the person’s rehabilitation or rehabilitative effort while incarcerated or following release;


	(6) other evidence of the person’s present fitness, including letters of recommendation from: prosecution, law enforcement, and correctional officers who prosecuted, arrested, or had custodial responsibility for the person; the sheriff and chief of police in the community where the person resides; and any other persons in contact with the convicted person;....





	Mindful that Petitioner has not been convicted of a crime, Article 6252-13c is a guide to evaluating the evidence presented at the hearing to determine whether Petitioner is worthy to instruct the youth of the State of Texas.  Petitioner’s criminal offense does not reflect immoral character, dishonesty, fraud, or deceit.  She has shown remorse for her conduct and paid her debt to society.  The record reflects that Petitioner is not a threat to the safety and welfare of students..


	Petitioner’s appeal should be granted and, upon presentation of proof of Petitioner’s discharge from deferred adjudication by the Honorable Judge of the 85th Judicial District Court of Brazos County, a Texas Teacher Certificate should be issued.


Conclusions of Law


	After due consideration of the record, matters officially noticed, and the foregoing Findings of Fact, in my capacity as State Commissioner of Education, I make the following Conclusions of Law:


	1. The State Commissioner of Education has jurisdiction of this appeal pursuant to Texas Education Code §11.13 and Tex. Rev. Civil Stat. Ann. art. 6252-13c. 


	2. Petitioner has not been convicted of a crime.


	3. Petitioner’s arrest and sentence of deferred adjudication for misdemeanor assault does not reflect immoral conduct or dishonesty, deceit, or fraud. Assault is not a crime of moral turpitude.


	4. Petitioner is not a threat to the safety, welfare or morals of the youth of this state or a threat to the welfare of a school district. 


	5. Petitioner is worthy to teach the youth of the State of Texas.


	6. Petitioner’s appeal should be GRANTED.


O R D E R


	After due consideration of the record, matters officially noticed, and the foregoing Findings of Fact and Conclusions of Law, in my capacity as State Commissioner of Education, it is hereby


	ORDERED that Petitioner’s appeal be, and is hereby, GRANTED.


	SIGNED AND ISSUED this _________ day of __________________________, 1996.





						_______________________________________


						MIKE MOSES


						COMMISSIONER OF EDUCATION





� “Unworthy” meaning lack of worth and absence of those moral and mental qualities required to enable one to render service essential to the accomplishment of the object which the law had in view.  Marrs v. Matthews, 270 S.W. 586 (Tex. Civ. App. 1925).
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